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In the Matter of Application 9738 of ¥, & 1. Incorporated
and toplication Q?% of Parrott gmesmnt Company to

appropriate from Jir Butte Cresk in Butte
County for Irrigation Purposes
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(engral Description of Projacis

Under Application 9735 of . & T. Incorporated it ig proposed

to approprisle SU e.f.s. from Big Dutie Creek from June 1 to Uctober 15 of
aach season for the irrigation of 3620 neres of land within 3ections 1, 11,
12, 13, 14, 24, and 25, T 21 4, R 1 %, and Sections 6, 7, 18 and 19, T 23. N,
#1E, w‘«’}.“.- The point of diversion is locatad at the i ntake of thue
Parrott Titch within the NEX NE of Saction 4, T 21 %, B 2 E, M.D.B.& X,

Under Applicution 9736 of Parrott Investment Company it is proposed

to appropriate 50 e.f.s. from Big Bulte Creek from June 1 1o Cctober 15 of
2ach semaon for the irrigetion of 17,427 scres of land within Sections 1,

2, 3, 4y 8, 9, 15, 11, 12, 13, 14, 15, 16, 1%, 20, 21, 22, 23, 24, 25, 26,
X7, 28, 29, 32, 33, 34, 35 and 36, T 20 H, B 1 @, Sections 35 and 36, T 21 R,
R1%, Seotdon 32, T 2L N, B 1 %, Jections 6, 7, 18, 15, W0 and 31, T 20 N,
81 % and Sectiona 2, 3, 4, 5, 6, Tand 8, T 19 &k, 81 W, ¥.U,B.¥ The

poin't of diversion is the same ms that speoified in Application 9735.
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These applications were filed for the purpose of extending the
season nf use specified in Application BS65 of ¥. & T, Incorporated and
Application SS&? of Parrott Investment Jompany, the applicants clasiming that
not bnly have they vut to beneficial use the 50 cublc feet per sscond speci-
fied in Applications 8565 and 2559 from April 1 to June 1 of each season
but that they have also put to beneficial use 50 cuble feet par second from
June 1 to Uctober 15.

Protasts

Durham ¥utual Water Company claims a right to the use of the waters

of Putie Creek which right is hased upon a Court Decree filed May 25, 1920
in the Superior Court of California in and for the County of Sutter. The

right claimed is for an amount of watcr equivaient to % aof the MNow of

Ga
PButte Nreek at its minimum stage (or approximately :;i?l:.f +8. ) from darch to
Movembar of esch season for agricultural purposea. Protestant alleges in
effact that ib iwms never had a supply adsgate for its needs from July 1
to October 1.

Be be hdams and Herbert %, Fldttsn in a Joint srotest claim the

right to use water [from Bulte Treek by virtue of riparian cenershin and
appropriative right initiated under Applications 2576 and 509 which atand
upon the records of this office in ths names of ¥, I. Adamg, Foderal land
Tank of Berkeler amd Herbert ¥, ¥hitisn and Appliestion 2805 which stends
upon the records of this office in the names of i. L. Adams and Herbert %,
Hhitten. These protestants claim that more than 4000 secres of land are
irrigated under these applications and cbject to the approval of tpnllica-
tions 9735 and 9736 upon the grounds ~f norgible interference with thelr
mior vestsd rights.

Bee U, Compton c¢laime a right to the use of water from Butte Creek

which 13 hased upon the Court Decree of Mey 25, 1920 described in the
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protest of Durham Muiual Yater Company. She claims %5-:5@' coles, of the

netural flow of Putte Creek., Ho allegation of injury is set forth in the
protest.

Stipulation by Applicants and Protestants

The Butte Craek Adjudication Proceeding covering the dstermina-
tion of the rights of the variouz claimants tn the use of that portlon of
Butte Creek snd its tributaries above the Hostern Dam near Nelson in Butie
County waz initiated in sceordance with the provisions of Section 25 of the
Sater Commission Act on June 15, 1939 and during the period from July 20 to
Ustober 10, 1939 a field nvestigation was conducted by the Division which
ineluded weasurements of the water gupply and of the verlous diverslons
from the stress system, & study of the duty of water on the irrigated lands
ard supplemental surveying of the dversion systeuz and irripgated aveas.

The results of this investigation were ingorporated in & Heport
on the Tater Supply and Use of ¥ater prepared on pareh 20, 1940 and clalwms
sf pight were submiited to the Ulivlsion which were sublished in an "Abstract
of [laims, Decamber 1§45". Zome of lhese claims were contested among which
were Proof 95 of Parrott Investment Company snd Preof 99 of M. £ T, Incor-
porated which included the clainm of risbts initiated under ipplications |
9736 and 9735 respectively.

ig the Division was fully informed of the rights and claims of
the applicants and protestanta and the availsable water supply 1t was sug-
gested that a decision wight be rendered by the Udvision wpon the informaiion
already before us without the necessity of & publie hearing provided that
the interssted psriies would so sti’pula)te. To thiz the applicents and

protestants agreed and stipulations under Legulation 128 of our "iules
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and Aegulastions with fespect to Protests and Hearings® were signed by thea

and approved by the State Engineer and the Division is now in a position
o procead in the matter without formal hearing.

The records relied upon in the determination of this matter are
a8 follows:

(1) Complete file on Application 97335,

(2) Complete file on fpplication 9736,

{33 haeport on ¥ater Supply and Use of Weter on Putte Cresk and
Tributaries sbove the Testern Dam, Butte County, Cslifornia, Werch 1940,

{4) Avstract of Claims - Dutie Creek and Tributaries above the
Sestern Dem, Jutte County, California, Jecember 1940.

(5) Proof 95 of Perrott Investment “ompany and correspondence
- relative thersto {(Butte Creek Adjudication Folder 10).

{6) Proof 99 of *. & T. Incorporated and correspondence relative
theroto {(Butte Creek Adjudlostion Folder 10},

(7) Trenserivt of hearing held Tuesday May 13, 1941 in the Hatler
of the Determinstion of the dirhts of Various Clalments vo the Waters of
that Portion of Pubts Creek and 1its Tributaries Situate above the Western
Ten nesr Nelson in Sutte County, California (contests & and Gl

(8) Continuous Hecord of Dasly Bigcharge in Cuble feet per Seeond
of Parrott Ditch from Butte Creek st fead for the Period July 1 to September
90, 1940, orepared by Division of Water Rescurces. | '

{9) Continmous Fecord of Daily Discharge In Cubie fest par Secord
of Henricks Canal at B, ¥. 12 sbove Junction with Butte Cresk Canal for ithe

Period July 1 to September 303, 1940, prepared by the Tvision of Hsler Re-

SUroes.




Applications 9735 and 973¢
in Proofs 98 and
Adjudication Proceedings

Involved

Proof Ho. 95 a5 set forth in the Abstraet of Claims, Butte Creek

Adjvdication, Decerber 1940, describes the claim of the Parrott Investment

Company 5 water from Butte Creek through the Parrott Ditch by appropriation

as follows:

15,00 cuble feet per second - priority Februsry 19, 1936, during
ths period from Jamuary 1 to December 31 of each year for
dowertic and stock watering purposes, and

£5.00 cubic feet per second - priority February 19, 1936, dur~
ing the peried fros April 1 %o Ugtober 15 of each year for
irrigatisn purposes. Claims that construction was commenced
and completed orior to 1912; that Application Ho, 8559 was
filed lebrosry 19, 1936, and Fermit ¥o. 4743 hzs been issved
thereon, and that dpplication Ho. 9736 wse filed September 23,
1939, all in accordance with the provisions of the sater (om-
mission fot; and that the water daimed has heen applied to
tenefieial nse since 1222 for saild -urposas on the lands of
elatrant herelnbafore described under Zroof Mo, 94.°

“ermarics”

"{1) Clatms that the right set forth is in the process of con-
sumration under the vrovisions of the Yater Commission Act, and
thet the witimate irrigable acreaps will he 17,427 acras" (the
plage ~f use “escribed in 4pplicetion 3550, Permit 4743 end
Application ©736).

#{2) Olains thot corntinuous flow equivalent of Lhe rights abnve
set forth in said proof Ho. ©5 is 25.0 cublc feet per socond
beoause water is ordinarily availsble for about one-half of the
irrigation season, and that the maximum rate of diversion is 5U.0
cubic feet per second for one-half the time between April 1 and
Cotober 15, whenever water iz avallabla, and 5,00 cuble feet per
sgoond for the remainder of the year".

#{3} Claims prescri tion for said amounis »f water as agsainst
a1l claimsnts from Dutte Creek belew the Parrott Dam,”

#(4) Claims to have ussd sinee 1928 a major porition of the 24.0
euble feet per second not otherwize allotbed by judgment in the
cssa of Central Cdifornia Investment Company v. John Crouch

land Company et al,, Supsrior Court, Sulter County, entered on
¥ay 25, 1020, and other waters allotted by seid judsment but sub-
sequently abandoned.®
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Proof ¥o, 99 as set forth in the Abstract of Claims, Dutte Creek

Adjudication, December 1940, describes the claim of H. & T, Incorporated
to water from Putte Creek through the Parrott ditch by appropriation as

fnllows:

"5, 00 qubld feet per second - priority February 27, 1936 during
the period from January 1 to December 31 of each ysar for
demestic and stock watering purposes, and 45.00 ouble feet par
gecond - sriordty February 27, 1936 during the perlod from
4pril 1 to Jotober 15 of each year for irrigation surposes.
Claime that construction was commenced and completed prior to
1912; that Applicstion Ko. 8565 was filed Febwruvary 27, 1936;
thet Farmit 4744 bas been iswued thereon, and thet ipplication
¥o. 9735 was f£iled September 23, 1939, all in accordance with
the wrovisions of the Wster Commission Act; snd that the water
cleimed has been appliad to benefictal mss since 1928 for esid
marnose on the followlng described lands.® (Here follows a
dsscriotion of the 1997.5 acres on whieb the water has buan used)

Whemarke"

w(1) Claim that the right sbove set forth is in the process of
consumpation under the provisions of the #ater Commimsion Act and
that the ultimste irrigable aree will be 3620 mores® (The

place of vse deseribad in Applicalion 8565, Fermlit 4744 and
Application §725).

#(2) Claims the continuous flow equivalent of the rights above
«at forth in ssid Proof Ho. 99 is 25.0 cubic fost nar sacond
because water isordinarily svailable for sbout one~half the lrri-
gation semson, and that the saximus rate of diversion is 50.0
cubic feeb per second for one-half the time between April 1 and
Uotober 15, whenever water is availabls, and 5.00 cubic feet per
agesnd for the remainderof the yvear."

r(3) Claims prescription for szid amountsof water as against all
claimants from Butie Ureek below the Parrott Dam."

u{4) Claims %o have used since 1528 a major portion of the 24.0
cubic feet ner zecond not otherwlse alldted by Julgment in the
case ¢ Central California Investment Company v. John Croueh

land Cowmpany, <t al,, Superior Court, Sutter County, entered on
gy 2%, 1929, and cther walers allotted by sald Judsmant but sube
gaquently abandoned.”

Objsctions Against Proofs 95 and 99

Proofs 95 and 99 were contested by Dee P, Compton, et al, upon

the following grounds:




"(1) That gueh proof is based upon a permit from the Division
-of Water Fesources, and one %o be later lasued, which permit and
any pemit to be further {ssusd, asublected snd will sublect any such
appropriation to 'vested righta'; inzofer as such proof is ad-
verse to proofs filed by undersigned, including the percentage

»f flow of the ereekx contained therein up to capacity of the

ditohes of the undersigned; sald proof is contested because it is

in confliet with the weated rights of the undersigned.”

"(2) The claim ~f prescription contained in sald proof is con-
tested outright.v

"(3) 4s to claim of use of 24 cublc feat not allowed in the
Central lalifarnis Investment Company suit; -ush elaim is con-
tested cutright.®
froofs $5 and 9 were contested by the U.5. Plant Introduction
Jerden, Durham Mutusl ¥ater Sompany, Ltd., Herbert ¥, Whitten, and &, L.
Adams wpon the foliewing grounds:
“bject to peragraph (3) under Memarks in easch of said Froof Fos.
9 and 95, bocause sald claimsnts have not acquired oreseristion
against the wdersigned owners of diversiors and wnter rights
below the Parrott Dam g3 set forth in theip recspective oroofls af
claim in the above entitled proceeding,”
Prools 97 and 99 being contested the matter was set for hearing
at Chico on Y&y 13, 1941, ©f this hearin> tha claimants and contestants

were duly notified,

Fasult of Hearing Held at Chico
1941 in Gonneotion "ith Froofs G5 and 09

Eay 13,

At the hearing held at Chico on Tuesday, Yay 12, 1941, 1t was
stipulzted by or, Herbert %, Wiition who agpeared on behalf of contestants
Durham Mutuzl ¥eter Company, T.L. Adars and hinself and by ¥e, Jerome I,
Poters.wha appeared on behalf of Bee P, Tompton et al, that the metter of
the amounts of water to which sach wers entitled would be left with the
IAvigion provided that the clalimants waald.wiihdraw thelr ¢laim to presorip-

tive rights and with the understanding that the 1920 Uaurt Decrse would
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be recogndaed. lr. %illiam L, ¥oUinness appearing on beh2lf of claimant
. & T. Incorporsted and Parrott Investment Company withdrew the claim of
preseription end the clalmants and conbeostants were assursd by the Mviaston
that attention would be given to the 1920 decree insofar as 1t is operative.
4s to ipplicstions 9735 and 9736 those :wesent at the hearing
were apphrently agreeable to the approval of these applicaztions upon being
informed that the right to uvae water after June 1 would be subject to sll
the other rights on the stresm {Transeript, p. 15).

Unapnropriated Tster Advailable for
Approsmiatlon Under Applicationz 9735 and 97%

The water which the applicants seek io appropriate snd the water
whi ch they bave already sppropristed under their Applicationz 8559 snd 8-565
1s diverted from Bulte Creek at the intake of the Parrott ditech.

{eble 18 of the Butte Creex leport sets forth the daily diver-
sions from Dutte Creek from June 22 to October 4 inelusive. These daily
délversions consist of foreign waler brought into the Butte COreek weatershed

by the Pucific Cas and Zleotrig Company from ywleasas fros Philbrook Teser-
vodr snd appropristed by . & T, .Ir:carpomtad and Parrctt Investment Come
pany under thelr Applications 5109, 5110, £187 and 4188, the water which
the Uayton Wutual later Company has a right to divertthrough the Crouch
lateral (which is estimated at approximately 10 c.f.z.) snd the water which
the applicante are now ueing an! for ahich they have initiated a right to
eporoprizie v the filing of Apnlications ¢73% and 9736,

Teble 15 of the Butte Creek hajort sets forth the deily discharges
of the Hendrieks oanal above its Junction with Dutte Creek Caral which
dimcharges consist of the foreign waters brought into the Mutite Creek water-

shed by the Facific Ges and Electric Company from its releases from its
Fhilbrook Reservoir.
B




Tables 18 and 15 are for the year 193¢, Similar tables Iave been
prepered by the Uivision {or the months of July, fupust and September 1940
and from these four tables the following table has been erewmd by de-
ducting from the amount of water divertod at the intake of the Parrott
MAteh, the 10 cubic fest per sscond which is the sstimated amount to which
tie Uayton Mutual Vater Company is entitled and the zmounts of foreign

water in the Hendricks canal less 59 estimated ennvarance loes.
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T July, Kugust and beptember, 1939 &nd

Mvyersions by ¥, £ T, {o. Inc. and Purrstt Investment
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The sbove teble indicates that even in a dry season such as
that of 1938-3 when the precivitetion st Chlco wae 14.65 inches or 81%
of a 69 year mean of 24,04 inchea (ses Table 4 of the Butte Creek Report)
thers was water availabls for sppropriation by the applicanta. Apparemtly
however the zeasonal precipitation ia2 not indlcative of the smount of
water which may be available for appropriation during the perded from June
1 to Ystober 15 as there was apparently more water aveilable for use by
the applicants during the sesson 1938-39 than there was during the ssason
1939=40 #hen the seasonal precipitation at Chice was 31.33 inches which 18
1302 of the 69 ysar mean,

It would appear that the asvailability of water for appropriation
under Applicatiors9735 and 9736 is largely dependent upon the schedule of
use of wmter by the other eppropriators of water from DButte Urrek and there
may be times when larger amcunts then thosze designated in the zbove table |
may be made available For use by the applicants,

The waters of Butte Creek are in the process of adjudication and
tire diversion of the waters will bs made under the direction of a water
ssgtar shose duty it will be to see to 1t thuat the earlier priorities on
the streen will be patiafied before any diversions under Applications 9735

and 9736 can be made. Such being the case it 1s the opinion of the Divie
sion that permits he issned in approwval of thass two applications subject
to the usuzl terms and conditions. Uhile the amounts of water sought by
the applicants appwer to be axcessive, any reduction in the amounts nemed
in the permits may be made at time of license, | |

Applications 9735 and 9736 for permits to anpropriaste water hav-

ing been £iled with the Divislon of Water Gesources &s sbove stated, pro-
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tests having been filed, and a siipulated hearing having been held in

scoordance with Gegulation 12B of the Rules and Haguwlations of the Pivision
of atar Fesources with respect to Protests and Hearings and the Division
of Fater Resources now being fully informed in the premises:

17T 15 HRRZRY ORDERED that Applications 9735 and 9736 be approved
and that permite be granted to the applicents subjset tosuch of the usual
terms and conditlons sz may be appropriate.

WITRE3S my hand end seal of the Department of Publin ¥orks of

the Stgte o7 Califorsia, this /6 day 0% 1241,

ETMARD HYATT, STATY ENGINEER

By s L
T Depuly

(Seatl)
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